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g et amdw <@ Order-In-Appeal Nos. AHM-EXCUS-001-APP-014-2017-18
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Passed by Shri. Uma Shanker, Commissioner (Appeal-i)

T Asstt. Commissioner, Div-lll @ swre Yo, Ahmedabad-1 grr STy o AT
MP/15/AC/2016-17 fe=ite: 07/09/2016, < im ’

Arising out of Order-in-Original No. MP/15/AC/2016-17 fis: 07/09/2016 issued by Asstt.
Commissioner,Div-1ll Central Excise, Ah_medabad-l

Gl aferet @ A wd e Name & Address of the Appellant / Respondent

M/s Bodal Chemicals Ltd.,
Ahmedabad
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Any person a aggrieved by this. Order-ln—Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in ihe following way :

TR TR BT ST e :
Revision application to Government of India: .
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(M A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
(i) ot e & wR B A v A Y SR & Rl AverT o wrRert § W e AveriR &
m@ﬁmﬁmﬁg{qwﬁﬁ,mﬁnﬁwmwﬁaﬁwﬁnﬂm@ﬁm%wﬁﬁwﬁﬁm%
R g8 @ :
(ii) In case of any loss of goods where the loss occur in trans t from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to'any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used- in the manufacture of the goods Wthh are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the-Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be a.ccompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT e, DA ST Yop Td JaIe] el TRl @ gy anflei—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)

BRI IAIET Yoo JAMAMIH, 1944 B N1 35— /35-§ & Sfaia—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, -
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of;Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules cove'ri‘ng these and other related matter contendéd in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FASFIT © |(Section 35 F of the CentlraylExcise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ‘
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service, Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Bodal Chemicals Limited, Unit-1V, Plot No. 252, 253, C-1/254, Phase-II,
GIDC, Vatwa, Ahmedabad [for shorr - ‘appellant’] has filed this appeal against QIO No.
MP/15/AC/2016-17-Ref(ST) dated 7.9.2016. passed by the Assistant Commissioner.
Central Excise, Division IlI, Ahmedabad-l Commissionerate [for short - ‘adjudicating

authority’].

2. Briefly stated, the facts are that the appellant filed a refund claim of Rs.
66,033/~ under notification No. 41/2012-ST dated 29.6.2012 read with Section 11B of the
Central Excise Act, 1944, in respect of service tax paid on services used for export of goods
during the period from 5.5.2015 to ].6.2015(LEO date). The services involved were
Terminal Handling Services. Port Services. Commission Sales and Transport of Goods by
Rail Services. The adjudicating. authoriiy consequent to scrutiny of the refund issued a
show cause notice dated 11.6.2016, inrer alia. proposing rejection of the refund on the
grounds that [a] the services on which refund was sought were used by the appellant upto
the place of removal and [b] in respect of refund of Rs. 20.963/-. the appellant had raised
single bill/invoice for services rendered in respect of goods exported through various
shipping bill and therefore it was not possible to check the fulfilment of the provisions of

paragraph 1(c) of the notification. ibid.

3. Vide the aforementioned impugned OIO, the adjudicating authority sanctioned

refund of Rs. 58,332/- and rejected the refund of Rs. 7701/- .

4. It is against this rejection of refund vide the impugned OO that the appellant.
feeling aggrieved, has filed this appeal on the grounds that:

(a) the condition mentioned in para ¢ of the notification. ibid. is procedural condition
and therefore, it was not open for the adjudicating authority to have rejected the
amount claimed based on procedural infraction;

(b) the adjudicating authority has not spelt out as to how refund of Rs. 12.023/- is not
admissible and only Rs. 4,324/- is admissible;

(c) the amount admissible as per para 2 is more thanr what has been claimed by the
appellant as per para 3, hence, there should not be any reason for the department to
reject the claim.

5. Personal hearing in respect of the appeal was held on 21.4.2017. wherein Shri
N.K.Tiwari, Consultant appeared on behalf of the appellant and reiterated the grounds of
appeal. Shri P.R.Gupta, Assistant Commissioner(in-situ) appeared on behalf of Revenue.
During the course of personal hearing it was agreed upon that the invoices would be

submitted to the Assistant Commissioner who would send it to the Appeals section.

CAZ TTTHN

:%,‘QNER (ape.

;
K
O

However, till date nothing has been heard in the matter. Since considerable time has pass

in the matter, [ take up the matter for order.
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6. I have gone through the facts of the case, the ground of appeal and li](? oral
submissions made by the Consultant. The primary issue o be decided is whether the
appellant is eligible for refund of Rs. 7701/- which stands rejscted vide the impugned O1O
dated 7.9.2016.\

7. As is already stated, the show cause notice proposed rejection ol refund on two
grounds [refer para 2 supra]. In respect of the first grounc, I find that the adjudicating
authority haé. having relied on notification no. 1/2016-ST dated 3.2.2016 and the
retrospective amendment made vide Se:ction 160 of the Finance Act. 2016. read with the
tenth schedule, rejected the first charge made in the show cause notice. The impact of the
aforementioned retrospective amendment is that ‘specified services” would now mean
taxable services that have been used beyond the factory gate or any other premises or place
of production. The disputes based on the contention that every service upto the port [which
in the case of manufacturer-exporter was the “place of removal’] would not be a ‘sl;ecil'led
services’ and therefore would not be eligible for refund under Not. No. 41/2015-ST dated
29.6.2012, stands resolved. Now. the effect of the aforementioned retrospective
amendment is that 511)' taxable service used beyond the factory gate or place or premises of’
production of manufacturing, etc. would be ‘specified services™ as per notification supra.

and would thus be eligible for refund, provided other conditicns of the notification are met.

8. The second charge in the show cause notice revalves around condition (¢ ) of

the Notification No. 41/2012-ST dated 29.6.2012. which states as follows :

(c) the rebate under the procedure specified in parazraph 3 shall not be claimed
wherever the difference benween the amount of rebate undzr the procedure specified in
paragraph 2 and paragraph 3 is less than twenty per cenl of the-rebate available wnder
the procedure specified in paragraph 2;

In plain language what it means is that the rebate if claimed under para 3 [which in this
instance is the case]. will be eligible only in case the rehate is more than 20% of the
difference between the amount of rebate under the procedire specified under para 2 and
para 3. Rebate under Para 2 is to be claimed on the basis of rates specified in the Schedule
of rates annexed to the notification.

9. On going through column no. 8 of the table A of show cause notice dated
11.5.2016, it\is observed that in respect of 15 shipping bills. the difference between rebale
under para 2 and ‘th'e rebate under para 3 is more than 20% of the rebate under para 2.
However. the charge against the appellant on this count is that the appellant had raised

single bill/invoice for services rendered in respect of goods exported through various

shipping bill and therefore it was nol possible to check the fulfilment of the provisions of

paragraph 1(c) of the notification, ibid.
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the appellant to submit the documents/invoices to the Assistant Commissioner. who in turn
would forward it to the department. However. I find that til] date the same has not been

submitted.

10. I find that the ends of justice would be served if the appellant is directed to
submit the documents/invoices, etc. to the department withia 30 days from the 1'eceij)l ol
this order to the adjudicating authority who will pass a speaking order after examining the
documents/invoices. etc. after following the principles of natural justice. This is in keeping

with the principle that it is the goods that are to be exported and not the taxes.

11. In view of the foregoing, the appeal is partly allowed and the matter is
remanded back to the adjudicating authority as far as rejection of refund ol Rs. 7701/- is

concerned.

12. 3rdTerehdl gRT &1 I 918 3o 1 AIerT 3ueh adies & & sirar 8

12. The appeal filed by the appellant stands disposed of in above terms.

Ab’\'\giwﬁ”
(3T ER)
I (e - )
Date ¥7.06.2017

Attested

(Vi&g kose)

Supérintendent (Appeal-I),
Central Excise, -
Ahmedabad.

By RPAD.

To,

M/s. Bodal Chemicals Limited.
Unit-1V, Plot No. 252, 253,
C-1/254, Phase-l11,

GIDC,

Vatwa, Ahmedabad,

Copy to:-
1. The Chief Commissioner, Central Excise. Ahmedabad Zone .

2. The Principal Commissioner, Central Excise, Ahmedabad-I.
3. The Deputy/Assistant Commissioner, Division 111, Alimedabad-I.
4. The Additional Commissioner, System, Central Excise. Ahmedabad-I.

o Guard File.

6. P.A.
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